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Wednesday, July 19, 2017

#1	Call to Order

	Planning Commission Chair Headley called the meeting of the Brainerd Planning Commission to order at 6:00 p.m. in the City Hall Council Chambers.

	Noted present were Commissioners Antolak, Burslie, Gorham, Headley, Marohn and Wussow.   Noted absent was Council Liaison Lambert.  Also present was City Planner Ostgarden.

#2	Approval of Agenda

	MOTION AND SECONDED BY COMMISSIONERS GORHAM AND ANTOLAK, DULY CARRIED, TO APPROVE THE AGENDA AS PRESENTED.

#3	Approval of minutes of the regular meeting held on June 21, 2017

	MOTION AND SECONDED BY COMMISSIONERS MAROHN AND GORHAM, DULY CARRIED, TO APPROVE THE MINUTES OF THE REGULAR MEETING HELD ON JUNE 21, 2017.

	City Planner Ostgarden welcomed the newest member to the Planning Commission, Mr. Patrick Wussow.

#4	NEW BUSINESS 

	A. Public Hearing – Variance Request – 8299 Wise Road, Brainerd

	City Planner Ostgarden stated that a couple meetings previously, there was a similar request for a variance to not require an alternate exterior on a commercial building in an industrial area. This is another request for that same type of variance. In the past years, City Planner Ostgarden could not recall any other requests coming before the Planning Commission.

	City Planner Ostgarden explained the property is in the north part of Brainerd and adjacent to the city limits. An aerial map was provided along with photos of a similar building that is already on the site. The proposed building would be a pole style construction with steel siding. The site is 7 acres in size in a B-4 District. That area of the city and county is rather undeveloped. There are subdivisions south of this property and to the east in unorganized territory. As you travel down Wise Road, there is a rather rural feel in that area. The Zoning Ordinance specifies that materials such as metal panels, window trim, flashing, accent features and the like shall not exceed 25% of the building exterior. This variance is asking for this requirement to not apply in this situation. Photos of a similar proposed building were discussed showing examples of the steel siding. It is also important to see from the aerial views of the relationship this property has to others; particularly the wetlands that encompasses a large area. There is a wetland to the north and the west side of Wise Road. Having the wetlands there limits development from occurring which may be a consideration in the Commission’s decision. To the east outside of the city limits is a subdivision that has a large platted outlet adjacent to the single family lots which is also undeveloped and will remain undeveloped. The building would be set back about 400’ east of Wise Road which is well over a block from the road. It would be located immediately on the north side of the existing building. The Planning Department has not received any correspondence for or against this variance request.

	Commissioner Marohn questioned if the City Council gave guidance on the future of these requests based on the variance criteria. City Planner Ostgarden replied that the council “did not like the ordinance”.  Commissioner Marohn asked if the council has indicated that we as the Planning Commission should look at changing this part of the code. City Planner Ostgarden said that was the impression he received from them.

	Commissioner Antolak asked if the applicant considered looking at other building materials. City Planner Ostgarden replied no, but contrasting colors could be added on the steel building to enhance the look.

	The Chair opened the Public Hearing at 6:09 p.m.

	The Chair recognized Roberts Construction, Nisswa, MN who will be constructing the building. The building will be a cold storage pole building strictly for equipment storage. This is the reason that no other materials were even looked at or considered. The business is called Swan Ventures which service the gas stations and pumps.

	The Chair recognized Mr. Orris Rodahl, VP and Branch Manager of Independent Petroleum Services (IPS). Mr. Rodahl built the business in 1972 and sold the business to Swan Ventures. He remains as the Vice President. Mr. Rodahl indicated that the building will be strictly for storage of the new pumps and equipment needed for new projects as the current building is becoming too small to accommodate everything.

	Commissioner Marohn asked how the building exterior will be similar or different from the existing structure. The new pole building will be a similar steel constructed building in a similar color or two tone colors to blend the rest of the buildings. Mr. Mike Rodahl spoke on behalf of Swan Ventures that steel is the least expensive material to construct a building, and since this will be for storage only they do not want to have to put a lot of extra money into the aesthetics of the exterior. Mr. Rodahl stated they are very flexible with the arrangement of the building regarding door location, colors of siding, etc.

	Commissioner Antolak asked the petitioner about the existing buildings on the property and the annexation that took place several years ago. City Planner Ostgarden explained the property was annexed in several years ago and the existing buildings were already there.
 
	Committee discussion took place and the petitioner answered questions from the committee.

The Chair closed the Public Hearing at 6:25 p.m.

Commissioner Antolak read the Findings of Fact as follows:

1. The property is located in a B-4 General Commercial District which requires that:
All exterior wall surfaces shall be a combination of materials including brick, dimensioned stone, or their replicas, rock face block, decorative concrete panels, stone, stucco, wood, glass, or Exterior Finish Installation (EFIS).  Material such as metal panels, window trim, flashing, accent features and the like that make up the exterior of a building shall not exceed twenty-five (25) percent.

2. The property is approximately 7 acres in size located in an area that has wetlands to the west, north and east of the location where the proposed building will be located.

3. The building will be 60’ x 100’ and located on the north side of an existing metal sided building of the same size.

4. The building will be approximately 400’ setback from Wise Road.

5. The site is located on the border of the city limits in an area that can be considered rural in character.

6. There is an existing subdivision to the east; not in the city that has a platted undeveloped outlet adjacent to the site.  The new building should not be visible from the subdivision for most if not all year.

7. The new building should not be visible from the developing subdivision located in the city to the south.

8. There was no public correspondence received about the request. 

9. The request is consistent with the following Comprehensive Plan Goals and Strategies:

LAND USE GOAL #4: Plan land uses and implement standards to minimize land use conflicts.

STRATEGY:
Encourage the location of commercial and industrial development in areas that avoid adverse impacts, such as truck traffic, through residential areas.

GOAL: Plan for the orderly, efficient and fiscally responsible growth of commercial and industrial development in Brainerd.

STRATEGY:
Buffer commercial and industrial developments from…and residential areas within the community because:

10. There are not practical difficulties because:

a. Reasonable manner – Yes
b. Uniqueness – No  
c. Essential character of the locality – Yes

Commissioner Marohn stated if we are to follow the rules of the ordinance, then this should be denied. However, the City Council overruled recently on a similar request and suggested the ordinance be reviewed.

Commissioner Gorham agrees with Commissioner Marohn, but indicated that the ordinance is clear on the criteria and agrees with the City Council reviewing the ordinance.

Commissioner Burslie said based on the variance review criteria; the petitioner does not meet the second requirement of “The plight of the landowner is due to circumstances unique to the property not created by the landowner.” If the City wishes to issue these types of permits, then we need to reexamine the ordinance.

Commissioner Wussow stated that because the property was brought into the City (annexed in) that may be a condition with the zoning as it was adopted for that parcel.

City Planner Ostgarden indicated that it was unfortunate that the petitioner brought up the economic issue-if they would have presented the issue differently rather than to focus on the economic concern, it may have been a better approach. There is uniqueness to this property in relation to the entire city and the area around it. Does the rural character of this part of the community provide some of the uniqueness to this application? Variances may be granted when the applicant establishes practical difficulties based on three criteria; Reasonableness, unique circumstances, or altering essential character of the locality. In this setting, in relationship to the rest of the community is it reasonable in this situation to not require the 25% metal siding? Consider just this situation, not other or past requests. Is this property unique? Seeing as how north Brainerd has a rural character, does this indicate a unique area? Consider the essential character, size of the parcel, the wetlands, and distance from the road. Do those factors all together not alter the essential character? 

City Administrator Thoreen stated that we are in a tough situation and sympathizes with the petitioner. The setting is a rural area and not likely to change due to the geography of the wetlands. If the criteria are followed, then it should be denied. However, we have had some indication from the Council of the desire to see a different setting for this. This is another indicator that perhaps our language is in need of a review. There could be a middle road for purposes of this request, the requirement could be waived and a recommendation given to the City Council to approve this application with the stipulation that the Planning Commission strongly recommends changing the ordinance to comply with the rural settings. 

City Planner Ostgarden indicated that there is no guarantee that the ordinance is going to be changed. In 2009, there were hundreds of man hours put into the ordinance to create what was best for the community. Before stating that we need to change the ordinance, we need to discuss what we are interested in appearing as to the community. There will need to be a broader discussion with community input and will take time to do so. 

MOVED AND SECONDED BY COMMISSIONERS BURSLIE AND MAROHN TO RECOMMEND DENIAL OF THE VARIANCE REQUEST BASED ON STAFF FINDINGS OF FACT AND THE REQUEST WAS MADE SOLELY FOR ECONOMIC REASONS.

Members Burslie, Gorham, Headley, Marohn and Wussow voted “aye”. Member Antolak voted “nay”. The Chair declared the motion carried.

MOVED AND SECONDED BY COMMISSIONERS MAROHN AND BURSLIE TO PREPARE A STATEMENT OF ADVISEMENT TO THE CITY COUNCIL IN REFERENCE TO THIS APPLICATION AS FOLLOWS:

 If the council is inclined to look at this variance favorably, the Planning Commission recognizes:
1. The building proposed will not be visible from the road 
2. The building proposed will not be visible from adjacent properties 
3. The application of the code as written will have no practical positive effect despite the cost incurred by the property owner 
4. Request better direction, guidance and comments from Council 

Members Antolak, Burslie, Gorham, Headley, Marohn and Wussow voted “aye”. No member voted “nay”. The Chair declared the motion carried.

Commissioner Gorham stated the positive thing by doing this is saying that the Planning Commission believes in the ordinance and the decision will not be made just by saying the ordinance needs changing. It is not the Planning Commission’s job to rewrite the ordinance. There is a precedence being said – by supporting the ordinance now says we support the ordinance going forward. Even if the request is not in the central part of town, there is not a section of the ordinance indicating different areas.

City Administrator Thoreen stated there is already a heavy workload of the Council and staff with the upcoming work to do on the Comprehensive Plan. Many of these questions for Council may be resolved with the results of the Comprehensive Plan.

City Planner Ostgarden indicated this will go to the City Council at the next meeting August 7, 2017 at 7:30 p.m.

Roberts Construction approached the podium and asked where in Brainerd there is a storage building that is constructed with these alternate materials. He has not seen any and the Commission is trying to make the petitioner modify his steel pole building design. Commissioner Marohn replied that he understands the petitioners request but the City went through a planning process and created ordinances that addressed the issues of aesthetics in the industrial areas. It is now being questioned whether the ordinance that was created is consistent with how the Council wants it. 

B. Review Draft Zoning Ordinance Chapter 35 – Antennas and Towers

City Planner Ostgarden informed the Commission about the right of way issue. New legislation passed this year addressed wireless communication devices in the right of way. The City of Brainerd has a municipal power company and the details need to be sorted out and advice from the City Attorney is needed on whether we are exempt from the requirements of this new legislation. The use of the right of way is not necessarily a Planning Commission issue. It is an issue regarding private property and the placement of antennas and towers on private property outside of the right of way. The ordinance does need to be amended as the industry has changed. The construction of the 180’ tower is obsolete as technology is going towards small cell poles. It is not necessarily the volume of calls; it is the data that is associated with being transmitted from tower to tower. Currently in the City of Brainerd, we only allow towers in the industrial districts. With the change in technology, this area needs to be reviewed to be appropriately allowed in other zoning districts.

City Planner Ostgarden directed the Commission to the draft ordinance that was provided. Several of the sections were read and reviewed with questions from the Commission. Commissioner Burslie asked if there was anything in the ordinance regarding lighting. City Planner Ostgarden will check into that issue. The photos indicate a type that may possibly be at Central Lakes College (CLC).

Commissioner Marohn requested the data be compiled into a chart or table with the types of towers, the zone and the heights of the towers. It would be beneficial for the Commission to view in an easier fashion.  Commissioner Gorham indicated there is a lot of information in the ordinance and it is very complicated. It would be need to be clarified in a way that is easily understandable. Commissioner Wussow asked City Planner Ostgarden to clarify what was requested by CLC and the Fire Department – how are those different than what is provided in the photos and are these allowed in a residential district? The answer is no. Commissioner Wussow inquired about St. Louis Park transitioning to Wi-Fi in their entire city if City Planner Ostgarden was aware of that process. City Planner Ostgarden reviewed ordinances from many different cities, but St. Louis Park was not one of them but will review.

City Administrator Thoreen asked about Section 515-35-10 regarding New Towers; if new guyed towers are prohibited, what about towers to replace the old ones that may come down due to weather, etc? Would a replacement be considered “new”? City Planner Ostgarden explained if the new language was updated in the ordinance, and guyed towers were prohibited, the guyed towers we currently have would be non-conforming. Those non-conformities have rights same as a non-conforming home, etc. If any act of nature that would cause them to fall or needing to be rebuilt, it can be done within the one year timeframe.

The Chair recognized Mr. Rick Adams of Backus, MN who has been in the industry for 23 years and has dealt with most of the facilities in Crow Wing, Cass County and northern Minnesota. Mr. Adams explained a lot of the language to be added was written by him for the City of Rogers, MN. He agrees with compiling data into a chart as it is confusing. Mr. Adams will advise many cities on ordinances in the industry and how technology is rapidly changing. In this case, Verizon hired Mr. Adams as a Telecom Consultant. When they hired Mr. Adams for the application at the Fire Department, it was clear that the ordinance didn’t allow it. The ordinance is now obsolete due to the rapid change in technology. City Planner Ostgarden went through the State Laws and it appears that Brainerd would be exempt due to the electric utility company owning, providing power to and managing the pole. However, there are Federal Laws being proposed to the FCC and the FCC does not allow exemptions. This may be changed in the next Legislative Session. Mr. Adams recommends the City to make the ordinance more user friendly and easier to understand combined with a relationship with the carriers. This would provide the infrastructure in town so both the city and the carriers could locate the needed facilities on property and to not force into the right-of-ways. Mr. Adams continued to speak on the technical terms and definitions of the ordinance revisions.

Commissioner Marohn questioned the urgency of this project. City Planner Ostgarden replied that it got urgent when CLC requested some towers on their property and they could not because of the ordinance. They are unable to get cell service in some parts of the building. It was expressed to City Planner Ostgarden to proceed with drafting a revision to assist in that situation.

Mr. Adams clarified that he submitted a request on behalf of Verizon to have the Zoning Ordinance amended. Verizon would like to put the pole on city property and pay the City of Brainerd rent for that space. That project was identified nearly one year ago. Mr. Adams then started working with the Fire Department and City Administrator Thoreen on the issue. This does not have to be a zoning problem. If the City does not want a pole on their property, they just tell Verizon no. It is not a zoning problem. The problem is that City Administration stated they would like to consider that option. City Planner Ostgarden indicated that it is not an option because the ordinance will not allow it. That is what brings us here to draft a new ordinance. Mr. Adams stated in his opinion, priorities need to be set because eventually these 50’ poles will be mandated in the right of way. For example, is it better to have one 100’ pole on city property where the city is receiving $1,000 month rent for that space or is it better to have six 50’ poles in the right of way collecting $25 a year rent. It is a monetary decision for the city to make of wanting to see the income and have the community want the technology with one 100’ pole knowing the city is collecting a lot more rent. City Planner Ostgarden asked to not make presumptions that we don’t know will happen.

Commissioner Marohn stated there should be a different group of people, not the Planning Commission, that are stakeholders that actually set the policy. At that time would we get involved in that code modification.

Commission discussion took place and questions answered by Mr. Adams.

MOVED AND SECONDED BY COMMISSIONERS WUSSOW AND MAROHN, DULY CARRIED, TO PRESENT THIS ISSUE TO THE CITY COUNCIL AND CITY ATTORNEY FOR DIRECTION.

C. Discuss Comprehensive Plan Process and Schedule

City Planner Ostgarden inquired if all members of the Commission took the time to go through the Scope of Services that was provided to them. It was previously emailed to all members on June 29, 2017 and again July 19th upon the request of Commissioner Marohn. Several of the members did not receive this to review beforehand. 

Commissioner Gorham indicated it seemed like a lot of work to do in the time frame on the schedule. Commissioner Marohn asked about the data collection that needs to take place in terms of analysis of the data collected. What is the process for analyzing the data? Commissioner Marohn volunteered to assist in the gathering of topics that should be looked at. 

City Planner Ostgarden requested that a meeting take place with Ms. Ashley Kaisershot from NJPA, Commissioners Headley and Marohn, City Administrator Thoreen, and City Planner Ostgarden and any others willing to meet.

City Planner Ostgarden is sending an email to the Council about meeting locations; parks etc to get some dialog participation on the plan. The NJPA has available funding to assist in notification to the community. We are asking for the City Council to assist in arranging those meetings by Ward in their neighborhoods. Within the next couple months should generate at least four meetings. Commissioner Marohn suggested standing on the street talking to passing residents about the Plan and to get their input. These could be the residents that may not attend a meeting. Our planning process would really benefit from capturing the insights from that group of people that would not attend a formal meeting. The Rotary Club meetings and the Lions Club meetings to speak to a group-they are always looking for speakers and here would be a good opportunity to get the word out. It would need to be a Council Member or a member of the steering committee. The cities that were successful had that type of leadership.

City Planner Ostgarden commented the success of the Comprehensive Plan is going to be based on how well the Council is engaged in the process – actively speaking to the community and supporting it. The steering committee is going to be compiled of members that the City Council appoints. Each City Council member will be strongly urged to submit one name that they believe would be a good fit for the committee. The steering committee will consist of an 11 member group, and hopefully will be assembled by the end of August to be voted on first of September. Commission Marohn asked how many of the Planning Commission will be on the steering committee. City Planner Ostgarden said it depends on how many members of the community volunteer.

Commissioner Marohn indicated the documents he was provided with stated the committee will send a report to the Planning Commission and inquired about what the role of the Planning Commission will be. City Planner Ostgarden stated at present time, it is intended to be a briefing of the progress. But, it is up to the Planning Commission to how involved the group wants to be and they are able to take it further. The concern of a briefing only would be to progress to a certain point and then the expectation would be for the Planning Commission to be on board with all that has been done with only being briefed and not involved directly. It is possible that after several months of work and several briefings, but no feedback the process may need to start over because there is a conflict from the commission that the plans are not what they are looking for. Hopefully, the Commission will give a lot of latitude to the steering committee in terms of recommendations.

Commissioner Marohn expressed strong interest to be a member of the steering committee.

Commissioner Gorham requested the plan progress be brought to the Planning Commission on a monthly basis at least to start with.

Commissioner Marohn interpreted the individuals that volunteer to be a part of the steering committee are not just attending meetings – they are active parts of the process; participating in the necessary events that need to take place. 

Commissioner Gorham questioned the general idea of social media involvement – we all know that there are many views regarding the City of Brainerd. These individuals need to be “tapped” for information and what is felt among the community members. Social media is cheap, widely available and the majority of young adults can be reached this way. (i.e. Facebook page)

Commissioner Marohn mentioned he has seen cities do a really good job in social media engagement. Basically, taking the conversation that is happening “in the meeting” and expanding it to the public to draw people in. There is a wide range of responses; negative, and positive but it expands the conversation. This is a way to put a point out there for feedback and it can be very helpful.

City Planner Ostgarden conveyed that a lot of help will be needed in order to do all of these things to make the plan a success. The social media idea is a great idea, however who will be the one to set it up, monitor incoming comments and respond to the comments? We need to come up with the questions to ask, conversations to have and the way we want to communicate. Commissioner Marohn volunteered to set it up – that is the simple part. The complicated part is the questions, conversations and responses – it all comes down to control and how much response is generated with a two way conversation on social media.

Commissioner Wussow suggested that when information is sent to City Planner Ostgarden, the Council Liaison is included. 

City Planner Ostgarden introduced Emma Anderson, the Planning Department Intern for the summer.

#5	PUBLIC FORUM

	None

#6	OLD BUSINESS 

	City Planner Ostgarden urged the Planning Commission to complete the online Land Use Test offered by the League of Minnesota Cities Insurance Trust. If everyone takes the test, it helps us get a better rate for insurance claims. The City Council should take the test as well.

#7	COMMISSIONERS’ QUESTIONS/COMMENTS

	Commissioner Marohn requested that the Findings of Fact are included in the packet, instead of being distributed at the meeting. City Planner Ostgarden indicated that past commissions approved of the way it was being done, but it can be changed. Findings of fact have been discussed with past commissions. There has been discussion and debate about what is fact and what is an opinion.

	Commissioner Marohn brought up the topic of fences from a past meeting variance request. City Council voted to deny the variance on Buffalo Hills as was recommended by the Planning Commission. Commissioner Marohn was for approving the variance, and indicated the ordinance is zoning code specific and not neighborhood specific in a way that if it was neighborhood specific it would be very different. In a practical sense of fences, why would the decision be to deny something that it is supposed to do (i.e. block lights, provide security). 

	Commissioner Marohn volunteered to assemble data into a table regarding fences and the residential differentials in neighborhoods. Commissioner Marohn’s opinion on the ideal zoning code would be form based and not use based. It would be much more nuanced to the neighborhood characteristics than the zoning classification. 

	Commission discussion took place regarding zoning and ordinances.

#8		CITY PLANNER’S REPORT 

City Planner Ostgarden announced the Floodplain Regulations were approved by the City Council at the last meeting.

#9		ADJOURNED AT 8:30 P.M





	
Respectfully submitted,

___________________________	
Mark Ostgarden AICP
City Planner
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